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ALBERTA SECURITIES COMMISS ON
STAFF NOTICE 46-705

Escrow Releases and Amendment:
Certain Old-Form Escrow Agreements

June 28, 2002

This Staff Notice provides guidance asto how staff of the Alberta Securities Commission (the"ASC") are
likely to exercise their discretion in considering certain transfers within escrow or releases from escrow
under escrow agreements made before the implementation of National Policy 46-201 Escrow for Initial
Public Offerings ("NP 46-201").

ASC Escrow Policies and Forms Repealed
In conjunction with the fina implementation of NP 46-201, effective on June 30, 2002 the ASC has
repedled the following ASC Policies and ASC Forms relating to escrow arrangements:

. ASC Policy 4.2 Requirementsfor Escrow of Securities and for Releases fromand Transfers
within Escrow in Respect of Junior Natural Resource I ssuers

. ASC Policy 4.9 Escrow Guidelines -- Industrial Issuers
. ASC Form 16 Escrow Agreement for a Natural Resource | ssuer
. ASC Form 17 Escrow Agreement for an Issuer Other Than a Natural Resource | ssuer

. ASC Form 18 Acknowledgment by Transferee of Securitiesin Escrow

Scope of Staff Notice

This Staff Notice dedls only with certain amendments to outstanding escrow agreements that were not
entered into under NP 46-201, and to certain rel easesfrom escrow or transferswithin escrow of securities
hed in escrow under such an agreement.  The guidance in this Staff Notice is largely derived from
provisons of ASC Policies 4.2 and 4.9 and from ASC Form 18.

This Staff Notice does not apply to amendments to escrow agreements entered into under NP 46-201.
Any such amendments will be dedlt with under that policy.

NP 46-201 a so sets out conditions on which consent is given to amendments to pre-NP 46-201 escrow
agreements, to permit the release of escrowed securities on terms consistent with those set out in NP 46-
201. This Staff Notice does not dea with amendments of that type.
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Genera Guidance

@ Requirementsfor Consent of Other Regulators or Exchanges

If an escrow agreement confers authority both on the ASC or the Executive Director and on one or more
other securitiesregulatory authorities, regulatorsor exchanges, aconsent only by the ASC or the Executive
Director to the transfer or release of escrowed securities will not necessarily be sufficient without the
consent of each such other securities regulatory authority, regulator or exchange.

If the escrow arrangement was required in connection with a prospectus offering for which aregulator in
a jurisdiction other than Alberta was the principal regulator, and the regulator or securities regulatory
authority in that other jurisdiction, as well as the ASC or the Executive Director, are named as parties
whose consent is required under the escrow agreement, the ASC or the Executive Director is likely to
exercise discretion to consent only if:

0] the regulator or securities regulatory authority in the principa jurisdiction confirmsto the Executive
Director that it consents to the release; and

(i) in the opinion of the Executive Director it would not be contrary to the public interest in Alberta

(b) Requirementsfor Commentsof Interested Parties

If an application for an early release of securities from escrow or atransfer within escrow is received from
a securityholder, the Executive Director may require that a copy of the gpplication be provided, for
comment, to the issuer of the securities and to an exchange on which the securities are listed.

(© Other Requirements of SecuritiesLaws

A transfer of securities within escrow is likely to be a "trade’ that must be made through a registrant or
under an exemption from the registration requirements. In some cases atransfer within escrow may aso
conditute a "distribution” of securities that must be made pursuant to a prospectus, or pursuant to an
exemption from the prospectus requirements.

Smilarly, atrandfer of securities within escrow may trigger provisons of Part 14 of theSecurities Act, or
indder reporting obligations under Part 15 if one or both partiesto thetransfer isan "insider” of areporting

issuer.

The consent of the Executive Director to the transfer within escrow of escrowed securities neither
congtitutes nor evidences any determination as to whether the transfer would :

. be a trade subject to the registration requirements of securitieslegidation;

. be a digtribution subject to the prospectus requirements of securities legidation;
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. trigger areporting obligation under Part 14 of the Securities Act; or
. be exempt from any regigtration, prospectus or reporting obligation under securities legidation.
Escrow Agreement in ASC Form 16 or under ASC Palicy 4.2

@ Standard Releases

For the release of securities escrowed under an agreement made in ASC Form 16 or under ASC Policy
4.2, an gpplication for release must be made to the Executive Director. The Executive Director will
generally consider arelease of 15 percent of the escrowed securities upon satisfactory completion of the
distribution of securities offered provided that the application is accompanied by:

() in the case of an underwritten offering, a certificate from the issuer, sgned by two senior officers,
confirming that the underwriter has paid the take-down amount of the offering to the issuer, or

@i in the case of abest effortsoffering, aletter from thetrustee (or other depositary) addressed tothe
Executive Director confirming that the minimum subscription was reached.

The Executive Director will generaly consider arelease of 25 percent of the escrowed securities if the
issuer satisfies the Executive Director thet it has completed the work program disclosed in the prospectus
by submitting to the Executive Director, written confirmation from an independent engineer that the work
program has been compl eted.

If the Executive Director grants the gpplication for release of theinitial 25 percent, the Executive Director
will generdly aso provide written consent to the escrow agent in regard to the remaining 60 percent of the
securities escrowed.  This further consent will typicaly provide that 15 percent (1/4 of 60 percent) of the
remaining escrowed securities may be automatically released by the escrow agent, pro reta, at the end of
each of the second, third, fourth and fifth year from the date of the prospectus.

The Executive Director’ s consent to release of the remaining 60 percent will dso generdly providethat the
consent to this automatic release process stops upon application under the escrow agreement for
cancellation of escrowed securities and would not recommence until that gpplication has been dedt with
by the Executive Director.

(b) Cancellation

The Executive Director will generdly congder an gpplication for cancellation of escrowed securities under
the escrow agreement only if the gpplicant has concurrently advised al partiesto the escrow agreement of
the application.

In addition, the Executive Director will generdly require that the applicant must have advised the escrow
agent in writing that the automatic rel ease process, in respect of the balance of the 60 percent of escrowed
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securities, stops until the application is dedt with by the Executive Director. The party making the
gpplicationmust advise dl partiesto the escrow agreement, including the escrow agent, of the application.

(© Early Release
An gpplication to the Executive Director by anissuer or by an escrowed securityholder for written consent
to an early release of escrowed securities should include

. a letter from the gpplicant(s) requesting the release from escrow and setting out the exceptiona
circumstances which lead these parties to believe that early release of dl or part of the escrowed
securities is appropriate, and

. acopy of the escrow agreement.

It isnot practica to set forth asingle formulawhich will give effect to al matters which will be consdered
by the Executive Director in deciding upon an early rdlease. However, the following matters would be
consdered:

() Consent to an early release of securitiesfrom escrow would generdly begranted only onaprorata
basisto al holders of the escrowed securities.

(i) Factors tending to support an application for early release from escrow can include the following:

A. The financid position of the issuer reflects satisfactory improvement since the securities
were escrowed.

B. The securities are listed and have traded on anexchangefor asustained period of time, in
reasonable volumes, at prices approximating or exceeding the offering price in the
distribution to which the escrow applied.

C. In the case of escrow of securitiesissued in adistribution for which the proceeds were to
be used to explore or develop an oil or gas or mining property, or of securitiesissued in
condderation for oil or gasrights or mining dams:

l. the property has been determined to contain commercid quantities of ore or ail
and gas capable of profitable production; or

. the value of the property has been enhanced as a result of exploration or
development work undertaken as proposed in the distribution prospectus and the
issuer has plans, and plans to finance, further exploration or development of the

property (see also paragraph (iv)).
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The number of securities digible for early release from escrow will generaly be based on the
percentage increase in the vaue per security over the vaue per security calculated a the time the
securities were escrowed. For this purpose, theincreased va ue per security will be caculated by
dividing

A. the net tangible assats of the issuer

by

B. the number of outstanding securities of the issuer.
For the purpose of thisformula

l. The number of outstanding securities should include securities of the same class that can
be acquired by escrowed securityholders, at aprice bel ow the offering price of the security
to the public, on exercise of an option or other right granted to them before they acquired
the escrowed securities, or upon exercise of aconversion right.

. Net tangible assets of the issuer:
X. should include proceeds of issuance of securitiesincluded under Item |; and
y. may include, if theissuer isajunior oil and gas issuer:

@ instead of the book vaue of an oil or gas property and related deferred
exploration and development costs, the net present value of future net
revenue éattributable to proved and probable reserves in respect of the
property, discounted at 15 percent, estimated by aquaified professond
independent of the issuer; and

2 without duplication of item (1), instead of the book value of undevel oped
oil or gas acreage, an independent professiond’s estimate of thefair value
of that acreage.

An application for early release of securities from escrow that relies on factorsreferred toin item
@iN(C)(I1) or on the computation of net tangible assets referred to in item (iii)(11)(y) above should
be accompanied by

A. a current report, prepared by a qudified professona independent of the issuer, and
sidying applicable requirements of National Policy Statement No. 2-B  Guide for
Engineers and Geologists Submitting Oil and Gas Reports to Canadian Provincial
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Securities Administrators or a successor instrument, Nationa Instrument 43-101
Standards of Disclosure for Mineral Projects and any applicable professiona
Standards, that;

l. describes the work program performed on the property;

. states the proved and probable reserves, or the proven and probable mineral
reserves, if any (or the additions to those categories of reserves since an earlier
independently-prepared report on the property) estimated for the property as a
result of the work program,;

[I. sets out the recommendations of the qudified professond as to whether or not
further exploration or development work on the property iswarranted and, if so,
the extent thereof;

V. sets out the estimate of the qudified professond asto the cost of performing any
such further work; and

V. dates, if the gpplicant is relying onthe computation of net tangible assetsreferred
toinitem (iii)(11)(y)(2), the estimated net present value referred to in that item and
the constant or forecast prices (identified gppropriately) used in that estimate;

astatement of theissuer’ s proposed plan for financing further exploration and devel opment
programs on the property;

if the gpplicant is relying on the computation of net tangible assets referred to in item
@inH(IN(y)(2), the edimate of far vaue referred to in that item, satisfying gpplicable
requirementsof National Policy Statement No. 2-B Guide for Engineersand Geol ogists
Submitting Oil and Gas Reports to Canadian Provincial Securities Administrators
or a successor instrument; and

acopy of theissuer's most recent annud report to its securityholders (including its audited
financid statements) and its most recent interim financid Satements.

(d) Transfers Within Escrow
Consent to atrangfer within escrow will generdly be given only if the trandfer is.

() shown to be of benefit to the securityholders generdly;

(i) necessary to settle an estate of a deceased securityholder;
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(i)  for anumber of securitiesless than 1 percent of theissued and outstanding securities of theissuer,
and then only if the transferor has not transferred other escrowed securities within the preceding
12 months; or

(iv)  warranted by other circumstances.

The gpplicant requesting transfer must furnish the Executive Director with full details of the proposed
transfer. The Executive Director may request evidence of consent to the transfer on the part of dl or a
magority of securityholders.  If the applicant will be relying on item (i) above, the gpplication should give
reasons for the transfer and demondtrate the benefit to securityholders.

The Executive Director will generdly require evidence that any transferee agreesto be bound by theterms
of the escrow agreement. Submission of a sgned "Acknowledgment to be Bound” in the form of the
Appendix to this Staff Notice will generdly be consdered sufficient evidence.

Escrow Agreement in ASC Form 17 or Under ASC Policy 4.9

@ Early or Different Releases

In exceptiond cases, the Executive Director may consent to the early release of securities from escrow
under, or therelease of securitiesfrom escrow on terms different from those set out in, an agreement made
in ASC Form 17 or under ASC Policy 4.9. The agpplication should cons st of:

. a letter signed by the issuer and affected related securityholders setting out the request for the
release from escrow and the unusua circumstances which lead these parties to believe that a
release of all or part of the escrowed securities is appropriate, and

. acopy of the escrow agreement.

All releases of securities from escrow will likely be required to be made pro rata among the related
securityholders unless the escrow agreement provides otherwise, or al affected securityholders agree in
writing.

If theissuer became areporting issuer upon issuance of aprospectusreceipt for the distribution of securities
to which the escrow relates, then the escrow continues to apply even if the ditribution is not completed
(for example, becausethe underwriter doesnot purchase the securities or the minimum number of securities
to be sold is not sold). The Executive Director may consent to the release of securities from escrow if the
ASC by order deems the issuer to ceaseto be areporting issuer. Inthat case, the Executive Director will
generdly require the gpplicant to file:
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() acopy of the ASC order;
(i) acopy of the escrow agreement; and
(i) awritten request for therelease from escrow of al escrowed securitieswith the Executive Director.

(b) Transfers Within Escrow

Unless an escrow agreement which has been accepted by the Executive Director provides otherwise,
escrowed securitiesmay not be sold, assigned, pledged, hypothecated, aienated, transferred within escrow
or inany other manner dedlt with, without the written consent of the Executive Director being first obtained
or except asmay be required by reason of the desth or bankruptcy of any related securityholder, inwhich
case the escrowed securities are required to be held subject to the escrow agreement for the person or
company which islegdly entitled to be or to become the registered owner of the securities.

Escrowed securities may only be pledged subject to the terms of the escrow agreement. A pledgee who
in the course of redlizing upon his security has acquired beneficid ownership of escrowed securities shdl
hold them subject to the terms of the escrow agreement. Prior to consenting to the transfer within escrow
of securitiesto a pledgee, the Executive Director will generally require:

() arequest in writing for such consent addressed to the Executive Director and signed by
A. the issuer and the affected related securityholder, or
B. if the issuer refuses to sign the request letter, the signature of the affected related

securityholder and, in lieu of the signature of the issuer, the related securityholder's
explanation as to why the issuer has refused to agree to the request for transfer within
escrow; and

(i) acopy of the escrow agreement.

The Executive Director will generdly require evidence that any transferee agreesto be bound by theterms

of the escrow agreement. Submission of a sgned "Acknowledgment to be Bound" in the form of the
Appendix to this Staff Notice will be generadly be considered sufficient evidence.



APPENDIX
TO
ASC STAFF NOTICE 46-705

Acknowledgment to be Bound

To: Executive Director of the Alberta Securities Commission

Re  Applicaion for trandfer within escrow of outstanding securitiesin
[insert name of the issuer]

The undersigned acknowledges that the securities listed below are subject to an Escrow Agreement
dated and upon being transferred or assigned to the
undersigned, the undersigned will be bound by the terms and conditions of the Escrow Agreement as if
it were an origind sgnatory toit.
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Name of transferor Name of transferee Name of beneficid owner | Number Security
Securityholder of the securities after and certificate
trander (if different from | description | number(s) if
transferee) of securities | any
transferred
[signature of trandfereg)

[if the trandferee is not an individud, print the name and
position of the individud signing on behdf of the tranferee]

934896.8






